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Sumﬁmy

On June 11, 2009, in response to the global spread of a new strain of influenza, the World Health
Organization (WHO) rajsed the level of influenza pandemic alert to phase 6, which indicates the
start of an actugl pandemic. This change reflects the spread of the new influenza A(FIN1) virus,
not its severity. Although currently the pandemic is of moderate severity with the majority of
patients experiencing mild symptoms and making a rapid and full recovery, this experience could
change.

The Americans with Disabilities Act (ADA) prohibits diserimination against individuals with
disabilities and protects applicants and employees from discrimination based on disability. The
application of the ADA’s nondiscrimination mandates during an influenza pandemic is uncharted
territory since the most recent previons influenza pandemic was in 1969, before the 1950
enactinent of the ADA, Currently, an individual infected with the HINT virus would most likely
not be consider:d an individual with a disability; however, if the HIN1 virus were to mutate to
cause more severe illness, such an infection may be considered a disability. The ADA prohibirs
employers from making certain disability-related inquiries and, currently, this prohibition ny¥ght
be imerpreted t apply to inquiries about whether an employee would be in a high-risk group for
pandemic tnfluenza. The ADA also requires that employers provide reasonable accormmodation
for individuals with disabilities, and during a pandemic these accommodations would continue to
be applicable unless they constifute an wndue hardship.
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Introduction

On June 11, 2009, in response to the global spread of a new strain of influenza, the World Health
Organization (WHQ) raised the level of influenza pandemnic alert to phase 6, which indicates the
start of an acrual pandemic. This change reflects the spread of the new influenza A(HIN1) virus,
not its severity. Although currently the pandemic is of moderate severity with the majority of
patients experie:cing mild symptoms and making a rapid and full recovery, this experience could
change.' ]
The Americans with Disabilities Act (ADAY’ Las often been described as the most sweeping
nondiscrimination legislation since the Civil Rights Act of 1964. It provides broad
nondiscriminatian protection, in employment, public services, publie accommadation and services
opcrated by private entities, fransportation, znd telecommunicarions for individuals with
disabilities, As stated in the act, the ADAY purpose is “to provide a clear and comprchensive
national mandate for the elimination of discrimination against individuals with djsabilities.” The
application of the ADA to an influenza pandemic is uncharted territory since the most recent
previous influerza pandemic was in 1969, before the 1990 cnactment of the ADA, and before the
1973 enactment of Section 504 of the Rehabilitation Act of 1973," which was the model for the
ADA,

Definition of Disability

Statutory Provisions

The starting point for an analysis of rights provided by the ADA is whether an individual is an
individual with a disability. The texm “disability,” with respect to an individual, is defined as “(A)
a physical or rental impairment that substantially limits one or more of the major life activities of
such individual; (B) a record of such an impairment; or (C) being regarded as having such an
impairment (as described in paragraph(3)).”* The ADA was amended by the ADA Amendments
Act of 2008, P1.. 110-325, to expand the interpretation of the definirion of disability from that of
several Suprem: Court decisions.® Although the statutory language {s essentially the same as it

' For informution oo the larest sumber of cases, medical information, and U.S. governmens actions, sce

hetpy//www fin.gov, Sce also CRS Report R40554, The 2009 Mnflucnza Pandamic: Ar Overview, by Sarah A. Lister aud
C. Stephen Redhead. For an avervicw of the legal {syues relating to the 2009 Influenza A(H1N1), ser CRS Report
RA0560, The 2008 Influenza Pandemic: Selected Legal [ssues, coordinuted by Kathleen S. Swendiman and Nangy Les
Jones, )

42 U.8.C. §§12101 &f seq. For a more deraifed discussion of the ADA, see CRS Report 98-921, The Amevicany with

~ Disabilitias dct (ADA): Statutory Language and Recons [ssues, by Nancy Lee Jones.

142 US.C. §12101{b)(1),
“20U8.C 5794, |
142 U.S.C. §1210%(2) as amended by P.L. 110-325, B4(a).

& Sutron v. United Alr Lines, Ine,, 527 U.S. 471 (1958); Mumphy v. United Pareel Service, be, 527 U.S. 516 (1999);
Kirkingburg v. allereson’s [nic., 527 UL.S. 555 (1999); Toyora Motor Munufaeradng v, Williams, 534 U.S, 184 (2002).
For a more dqmiled!discussion of P.L, 110-325 see CRS Report RL34691, The ADA Amendments Act- P.L. 170-325, by
Nuncy Lee Jonet. |

|
]
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was in the original ADA, P.L. 110-325 contains new rules of construction regarding the definition
of disability, wkich provide that

¢ the definition of disability shall be construed in favor of broad coverage to the
maximum extent penmitted by the terms of the act;

o  the term “substantially limits” shall be interpreted counsistently with the findings
and pucposes of the ADA Amendments Act;

¢  an impzirment that substantially limits one major life activity need not limit other
major life activities to be considered a disability;

»  animpzirment that is episodic or in vermission is a disability if it would have
substantially limited a major life activity when active;

¢ the determination of whether an impairment substantially Limits a major life
activity shall be made without regard to the ameliorative effects of mirigating
raeasurns, except that the ameliorative effects of ordinary eyeglasses or contact
lenses shall be considered.” ‘

The findings of the ADA Amendments Act include statements indicating that tbe Supreme Court
decisions in Sutton v. United Airlines and Toyota Motor Mamyfacturing v. Williams, as well as
lower court cases, have narrowed and limited the ADA from what was intended by Congress. P.L. -
110-325 specifizally states that the current Equal Employment Opportuuity Cornmission (EEOC)
regulations defining the term “substantially limits” as “significantly restricted” are “inconsistent
with congressional intent, by expressing too high a standard ” The codified findings in the
original ADA are also amended to delete the finding that 43,000,000 Americans have one or
more physical cr mental disubilities.” This Anding was used in Sutron to support limiting the
reach of the definition of disability.

The ADA Amerdiments Act states that the purposes of the legislation ars to carry out the ADA’s
objectives of the climination of discrimination and the provision of “‘clear, strong, copsjstent,
enforceable standards addressing diserimination’ by reinstaring a broad scope of protection
available under the ADA." P.L. 110-325 rejected the Supreme Court’s holdings that mitigating
measures are to be used in making a determination of whether an impairment substantially limits
a major life activity as well as holdings defining the “substantially limits” requirements. The
substantially limits requirements of Toyota as well as the EEOC regulations defining substantially
limits as “significantly restricted” are specifically rejected in the new law.

Applica:tio:n to Pandemic Influenza

The statutory definition of disability does not discuss pandemic influcnza. How, then, would this
definition apply in the context of an influenza pandemic? Specifically, are individuals infected
with a pandemi:: influenza virus considered to be individuals with disabilities? There is not 2
clear-cut answer to these questions, but the EEOC has indicated that currently individuals
infeered with the EIINT virus would not be individuals with digabilities. However, if the disease
were to become more severe, an infected individual might be considered to be an individual with
a disability under the ADA. '

7 Low-vision él.cviccs arc not iocluded in the ordinary eyeglasses and contact [ons exception.

]
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The ADA: Employment Issues and the 2009 Influgnza Pandemic

On September 23, 2009, the EEOC issued proposed regulations under the ADA Amendments
Act." The proposed regulations do not specifically discuss whether influenza is a disability;
however, the comments to the proposed regulutions state thar certain types of impairments are
usually not disabilities. These include “broken limbs that heal normally, sprained joints,
appendicitis, and seasoral or common influcnza."” Pandemic influenza is not discussed. The
appendix to the existing regulations contains similar language, but simply refers to “influenza,”
not “seasonal or common influenza "% Thus, both current and proposed ADA regulations leave
unanswercd the applicarion of the definition of disability to pandemic influenza.

However, on Qctober 5, 2009, EEQC issued a technical assistance document regarding workplace
pandemic preparedness and the ADA that contains a fact-bused analysis. The document indicates
that EEOC belinves that an individua] infected with the HIN1 virns would not be an individual
with a disability if the illness is similar to seasonal influcnza, or the 2009 spring/summner HIN1
virns. However, if the illnesses were more serious, they might be considered disabilities under the
ADA. "' Despite the fact that currently an individual infected with the HIN1 virus would not be
considered an individual with a disability, the EEQC states that “employers should allow
employees who experience flu-like symptoms to stay at home.”"

Although tlie ESOC guidance indicates that the eurrent situation with the HIN1 virus would not
make an infected individual an individual with a disability under the ADA, the possibility of such
coverage for a more serious illness is raised. However, the EEOC guidance does not delineate
when the illness would be serious cnough to be encompassed by the ADA. Generally, individuals
with long-term contagious diseases would be considered individuals with disabilities.” In
Bragdon v. :4bbon," the Supreme Court held that HIV infection was a physical impairment that
was a substantial Hmitation on the major life activity of reproduction. It might be argued that an
individual who is infected with a pandemic influenza virus and who manifests long-term
symptoms would have & substantial limitation on a major life activity. Whether an individual
infected with serious pandemic influenza is an individual with a disability is dependent on an
individnalized determination. This may turn on the severity of the particular infectjon and
whether an individual bad any long-lasting residual effects from the infection In addition, the
enactment of P.L. 110-325, with its requirement that the definition of disability be construed
broadly,'* makes it more likely that a disability will fall within the purview of the ADA.

It should also b noted that the third prong of the definition of disability protects individuals who
are “regarded ay” having a disability and would appear to be the most applicable in sitnations
such as quarantines, since individuals wha are quarantined may not be infected. P.L. 110-325
amended the ADA definition of “regarded as” providing that an individual meets the requirerent
of being “regariled as™ having a disability “if the individual establishes that he or she has been

£ 44 Fap. REa. 484)1 (Septentber 23, 2009). Comments on the proposed regulations must be submined on of before
November 23, 2001

% 74 Feb. REG. 48444 (Scptomber 23, 2009).
1©95 C.F.R. Parc 1430, App. §1630.2().
It hprirwwwieeae gov/facts/pandemic_flu html.
u ]
I :
1 For a discussion of the ADA’s coverage of copmpgious disease penerally, see CRS Report R522219, The Americans
with Disabilities Ant (ADA) Coveruge of Contagiowus Discases, by Nancy Les Jones.
524 11,8, 624 (1598).
*4210.8.C. §12101(3), a5 amended by P.L. 110-325, §4.
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subjectad to an action prohibited under this act because of an actual or perceived physical or
mental impainnent whether or not the impairment limits or is perceived to limit a wajor life
activity.”" The “regarded a5™ prong does ot apply to wransitory and minor impairment. A
wransitory meairment is defined as an impairment with an actual or expected duration of six
months or less.'” Therefore, it would appear to be difficult to find that an individual who has been
quarantined is an individual with a disability under the “regarded as” prong.

Employment Discrimination

General Statutory Provisions

Title T of the AD A prohibits employment digerimination, and specifically provides that no
covered entity shall discriminate against a qualified individual with a disability oo the basis of
disability in regurd to job application procedures; the hiring, advancement, or discharge of
employees; ey loyee compensation; job training; and other texmms, conditions, and privileges of
employment.”® The terw eruployer is defined as a person engaged in an industry affecting
commerce who has 15 or more employees.

Disability-Related Inquiries

The ADA hr:mts an employer’s ability to make disability-related i mqumcs or ta require medical
examinations. Prior 1o an offer of employment, all disability-related inquiries and medieal
examinations are prohibited. After a conditional job offer, but prior to the cormmencement of
employment, an employer may make disabiliry-related inquiries and conduct medical
examinations as long as this is done for all entering erployecs in the same job category. After an
employee begins work, an cmployer may make disability-related inquiries and conduct medical
examinations only if they are job-related and consistent with buginess necessiry. Any medical
information an employer obtains as 4 result of these actions must be treated as a confidental
medical record

If an inquiry is not about a disability or likely to elicit information abour a disability, the ADA’s
prohibition on disability-related inquiries does not apply. The EEOC technical assistance
document regarding workplace pandemic preparedness and the ADA discusses disability-related
ioquiries in the context of 2 pandemic, noting that “asking an individual about symptoms ofa
cold or the seasonal flu is not likely to elicit information about a disability””” An inquiry that

¥4 UscC. §1210l(3), amended by P.L. 110-32, Section 4.

g

W42 U.S.C §12112¢a).

¥ 42 U.5.C, §1211 [(5). This parallels the caverape provided in the Civil Rights Act of 1964. The Suprems Court in
Arbaughv. Y. & H. Corp., 546 1.5, 500 (2006), beld that the 15-employee limitation in Tirle VIY of the Civil Rights
Act, 42 US.C. §2000e(®), was not jurisdictional, but tacher way refuted ta the substantive adequacy of a claim, Thus, if
the defense that the cmployer employs fewer than 15 employees ig not mised in o imely manner, a court is not
obligated to dismis; the case. Sitice the ADA’s 15-coiployes limitation lunguz e parallels thas of Tiric VI, itis likely
that a court would fnrerpret the ADA'S réquiremen in the same manner.

0 42 7.8.C §12112(d).

T hetp/forww.eeoc. govitacrs/pandemic_fiu.heml.
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seeks to determrne if an individual would be in a high-risk group for pandemic influenza due o 2
chronie health condition like asthma would not be permitted prior to a pandemic. Similarly, such
an inquiry would not be permitted during a pandemic where the illness, as is currently the case, is
generally moderate or mild * However, such inquiries may be made if public health officials find
that the illness caused by the pandemic is generally severe.” Any disclosures of medical
information by an employee must be kept eonfidential *

Qualified Individual with a Disability

For an ADA ermployment-related issue, if the threshold issues of meeting the definition of an
jodividual with a disability and involving an employer employing over 15 individuals are met, the
next step is to determine whether the individual is a qualified individual with a disability who,
with or without reasonable accommodation, can perform the essential functions of the job. Title 1
defines a “qualified individual with 2 disability.” Such an individual is “an individual with a
disability who, with or without reasonable accommodation, can perform the essential functions of
the employment position that such person holds or desires.”” The EEOC states that a function
may be essential because (1) the position exists to perform the duty, (2) there are a limited
pumber of employees available who could perform the finction, or (3) the function is highly
specialized *

It is a defense to a charge of discrirnimation that an alleged application of a qualification standard
has been shown to be job-related and consistent with business necessity.”” A qualification
standard may ivclude a requicement that an individual not pose a direet threar ta the health or
safery of other individuals,” “Direct threat” js defined as meaning “a significant risk to the health
or safety of others that cannot be eliminated by reasonable accommodation.”? EEOC states that
the severity of the illness is the determinate of whether pavdemic influenza rises to the level of a
direct threat, and that this determination is to be based on assessments by CDC or public health
authorities.Currendy, the HIIN1 infiuenza virus is not secn as posing such a threat,™

Reasonabl: Accommodation

The ADA requires the provision of reasonable accommodarion unless the accommedation would
pose an undue hardship on the operation of the business.?! “Reasonable accommodation™ is
defined in the ADA as including making existing facilities readily aceessible to and usable by
individuals:with disabilities, job restructuring, part-time or modified work schedules,

% 14 The BEOC provides u sample ADA. compliant pre-pandemie survey which allows crployers to ideatify which
employees arc more likely to be unavallable for work during a pandemic.

Ay’

U4 U.8.C 5 12112(d)

® 42 USC §211B).

% 25 CF.R §1630.2(n)(2).

42 U.S.C. §12113.

™ 42 U.S.C. §12113(b).

43 U.S.C. §L21L1(3).

Whap Www!'eeoc,gov!facts/pandemic_ﬂuhmﬂ.
143 0.8.C §L21120)(S)A).

]
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reassigniment to vacant positions, acquisition ar modification of equipment or devices, adjustment
of exarinations or training materials or policies, provision of qualified readers or interpreters,
and other similsr accommodations.” The EEOC interprets reasonable accommodation as
including work at home® and the use of paid or unpaid leave.™

During a pandemic, reasopable accommodarions must continue to be provided unless these
constitute an undue hardship. For example, if employees are asked to telework to reduce the
spread of the virus, an employee with a disability who eeds an accommodation at work, such as
a screen-reader, must be provided that same accommodation during telework, barring undue
hardship.* |

“Undue hardship” is defined as “an action requiring significant difficulty or exp ense.™ Factors to
be considered in determining whether an action would create an undue hardship includs the
nanre and cost of the accommodation, the overall financial resources of the facility, the overall
financial resources of the covered entity, and the type of operation or gperations of the coverad
entity,”” The EEOC has provided detailed guidance on reasonable accommodarion and undue

 hardship, whick, in part, discusses the use of paid or unpaid leave as a form of reasonable

accommodatior.™

It is important to note that the third prong of the ADA’s definition of disability, beinga“regarded
as” having a disability, does not require the provision of reasonable accommodation.” As a
practical mattes, this would mean that the provision of telework for individuals who are
quarantined or subject to a “snow day” would not be required under the ADA, even if an
individual were to meet the requirements of the third prong of the definition-

Author Co:ntact Information

Nancy Lee Jgnes I
Legislative Attoracy
njoncs@ers.loc.Lov, 7-6976

22 USC y 121L1(9)-
* Ses hupy//www,ccoc.gov/factstelework hml,

M EEOC, “Enforcerment Guidance: Reasonable Accommodation and Unduc Hardship Un der the Americans with
Disabilities Act,™ Litps/fwwieeoe. gov/policy/docs/accommodation himl. Since the ADA Amendments Act lurpgely
concerned the definition of disabitity, {tis likely that the EEQC's interpretutions of parts of the ADA would nat be
significantdy affeeicd by P.L. 110-325.

3 hetpsfwwwieeoe pov/theis/pandemic_fluhtml
Y42 US.C §1211E(10).
T, '

* EROC, “Enforccuent Guidance: Reasanable Accommodstion sod Usdue Hardship Under the Americans with
Disabitirics Alt," hetp=//www.ecoc.gov/policy/dacs/accommodasionitmi. This gnidance also discugses he relationship
berwesn the ADA and the Family Medical Leave Act {FMLA).

# 42 U.S.C. §12201(h), as amcnded by P.L. 110-325, Scetion 6.
i
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