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AExecuti ve depart ments and agencies shoul c
information about their operations and decisions online and reaailyilable to the

public. Executive departments and agencies should also solicit public feedback to
identify informati on 'Bafack@bam@mlanaasyt?2l, 2069 t o t he

Introduction: This report is the secohih a series that will annuglsummarize OFCCP
enforcementstatistics The in-depthresults of this analysiprovide usefulinformation

about ©dnloréemént programs thiie agency does not make publialyailable.

This reportwill also providefederal contractors subject @FCCP review withmportant

informationthat will facilitate their compliance with h e a ge€®@ ang afismative

actionrequirements We continue tourge the OFCCRo conductcomparablenalyses of
its enforcement resulia the futureand make tesedata available to the public.

Background In recent yearghe OFCCP haannouncedir ecor d br eatki ngo r e
enforcement efforts to ensure employers doing business with the federal government

comply with the equal employment opportunity (EEO) afftiraative action prowsions

of their contracts. For Fiscaledrs 2005 through 2008QFCCP reportedhat it had

conducted nearly 16,000 compliance evaluations f eder al contractor s
action programs and collected about $215.8 million in fienremedies for

approximately 76,800 workers througbluntarysettlements&nd litigation

Despite these impressive statistics, however, OFCCP has publicly disclosed very few
details about what kinds of discriminatory practices they doduring theircompliance
evaluationsof federal contractors and what kinds of employaed/or applicantsvere
impacted by them. As a result, the public does not have access to important information
it needs to fully evaluate how the OFCCP enforces its equal emploame rmtffirmative

'""Transparency aemd , ©p eMe mGo werdmum f or the Heads of E
Agencies, President Barack Obama, January 21, 20@%e(leral ReqisteA6854686, January 26, 2009

% The first annual repothat reviewed® Y 2007 enf or cleRedewbf OFGCP Enfotcéntemt e d 6
Statistics: A Cal | for Transpar engcwand isnpublicaiyC &RilablRetp or t i ng o
http://cceq.org/ts pub.asp

% Note that, athe time this report was written, OFCCP had not released results of FY 2009 enforcement.
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action programs. Moreover, federal contractors do not have access to important
information about these settlements that would help them improveaweiEEO and
affirmative action compliance programs.

To address thimeed CCE decidedto take its own close look at the underlying
information that OFCCP uses to develop its enforcement reports and to share the results
with stakeholders. To our knowledge, this I tonly publicly released series that
includesin-depthanalg i s o f eOi6readntdresidt

What Data are Missing from OFCCPOSveRBleportin
i mportant det ai | s a r amnuaheinfereemantg repdrts that ar® F CCP 0 s
important for stakeholders to understand. For example:

From what types ofndustries didinancial remedies come?

How were financiafemedies calculated?

Did covered individuals hold lower or higher level jobs?

On what basis did contractors discriminate against covered individuals and what

types of personnel practices wergadtved?

e How long does it take OFCCP to resolve a compliance evaluation that results in a
settlement with financial remediésone year, two years, or even longer?
Does OFCCP enforce its programs uniformly across its various regional offices?

e Does OFCCRnforce is programs uniformlypver time?
Additionall vy, given the public outcry ove
systemic compensation discrimination guidelines (2006), it would be useful to know
whether, in fact, OFCCP uncovered systemic compemsaligcrimination against
women in their pay, to what extent, and what personnel practices led to pay
discrimination.

¢ What technical violations accompanied allegations of systemic discrimination?

It is important to note that, ithhout detailed enforcememtataon OFCCP policies and
proceduresthe public is unabldo fully understand how the OFCCP carries out its
mission and what impact their operations have on various constituencies. Even the U.S.
Government Accountability Office (GAO), wth conducted aewiew o f OFCCP©O6s
compensation discrimination enforcement 2008* concluded there was insufficient
recordkeeping at the agency.

Analysis ard Conclusions from OFCCP FY 2008&ettlements: Similar to the 2007
report, CCE obtainecsettlemers f r o m O F Ci@nBl féicesrfogFiscal Year 2008

* fiFederal Agencies Should Better Monitor Their Performance in EnforcingDAnts cr i mi nati on Law
Report to Congressional Requesters, G#8&r99, U.S. Government Aoantability Office, August 2008,
http://www.gao.gov/new.items/d08799.pdf
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via a Freedom of Information ActFOIA) requesf This year CCE only requested
settlementsthat included financial remedies related to allegations of syistem
discrimination. In most cases these settlements also irtladeariety of technical
violations In total, CCE analyzed 7€onciliation agreements andrée consent decrees
from FY 2008that resulted in financial needies Here 8 a summary of the key findings:

1. The number 0OFCCPsettlementsncreased from 6IniFY 2007 to 73 in FX2008.

2. Once again, @arly all of the settlementsyer 95%) involved allegations of systemic
discrimination in hiring. About 5% of the settlements focused on employee
placement, andnesettlementdcusedon promotion policiesNo settlement involved
allegations oystemic compesation dscriminationor discrimination in termination
decisions

3. NoA Gl as s ComoardteiMargpgement Compliancealiatiors (CMCE)-audits
of a corporate headquarters that focuses on identifyingebarto females and
minorities advancing to senior executigesitions-resulted in findings of systemic
discrimination

4. The majority of settlements involved alleged systemic discrimination against
applicants for lower level laborer and operative joins food service and
manufacturing industries.

5. The typicallength of time betweethe start of the compliance evaluation and the

signing of aconciliationagreemenbr consent decree wabouttwo and a haljears.

Femalesand minorities benefitkin fairly equanumbers in these settlements.

Veteran applicants were alleged victims of discrimination in one settlement because

zero veterans were hired.

8. About one quarteof settlements focused on@T o t inority6 Bhgregateas the
covered groupwhi | e a handf ul of s eHitd ppamreind ss6 fas ut
covered group

9. There wee nosettlemerdg fromcompliance evaluati@of a Functional Affirmative
Action Plan(FAAP), which is a plan based on functional or business units rather than
physicalestablishment

10. Statistical signiftance testing was used as statwhe evidence of dispariti@s over
93% of settlementsThe 4/5thspercent rule was used in two settlements.

11.Enforcement strategies, such as the lengthroé tio conciliation, how dataere
analyzed, how financial remedies were calculated, etc., varied between the six
OFCCP Regional Offices that conducted the compliance evaluations.

12.Trendswere identifiedwhen compeng OFCCP enforcement across Fiscagars
2007 and 2008.

No

® Note that no federal contractor names are listed in this report. Federal contractor identities were treated as
confidential.
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Recommendion: CCE againrecommend thatOFCCP conduct comparable analyses

of its enforcement results in the future and malesédata available to the publicSuch

analysesw i | | provide much needed information to
and decisios. We recognize the public has diverse interests and perspectives about how

the agency should enforce its equal employment opportunity and affirmative action
requirements mi ssion. Transparency in OFCC
where all staketlders should find common ground. We egdbn the OFCCP to become

transparent in the reporting of its enforcement results.
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SECTION I: INTRODUCTION AND METHODOLOGY

Introduction

The U. S. Depart ment of Laboroés Office of F
(OFCCP) administers arehforces equal employment opportunity (EEO) and affirmative

action requirementf federal contractors and sgbntactors OFCCP enforces

Executive Order 11246, Section 503 of the Rehabilitation Act and the Vietnam Era
Veterans Readjustment Assistance Act of 187d its amendment$n carrying out its
responsibilities, OFCCP uses several enforcement proceduresdimgclconducting

compliance evaluations and complaint investigations of covered federal contractors and
subcontractorsd personnel policies and proc
from contractors and subcontractors who are in violation of regyla¢équirementsand
recommending enforcement actions to the So
enforcement mechanism is to obtain conciliation agreements from contractors and
subcontractors that violate OFCCP regulatory requirements and to recommend
erforcement actions to the Solicitor of Labor in situations where conciliation fails. Each

year, OFCCP publisks a high level summary datis annualFiscal Yearenforcement

results.

In Fiscal Yeas 2005 through 20Q080FCCP has reported that it conductedbtal of

nearly 16,000 compliance evaluatiomd f eder al contractorso affi
and collected a record $215.8 million in financial remedies for approximately 76,800
workers througlvoluntary conciliation and litigatianTable 1.1 depictsenforcement data

from theyears in which OFCCBbtained its record breaking restits.

® fiDetailed Yeatby-Year Accompli shments by The Office of Feder
posted on the OEBEDGRKSl.gowesdasccpiregs/comamice/detailed accomp.html
Unfortunately, this publication was removed late in 2009.
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Table 1.1: OFCCP Enforcement Activity from FY 2001-2008

Fiscal Year Financial Remedies Rec\évn?g;enr:e d by Compliance

Obtained OFCCP Agreement Evaluations
2008 $67,518,982 24,508 4,333
2007 $51,680,950 22,251 4,923
2006 $51,525,235 15,273 3,975
2005 $45,156,462 14,761 2,730
2004 $34,479,294 9,615 6,529
2003 $26,220,356 14,361 4,698
2002 $23,975,000 8,969 4,135
2001 $28,975,000 9,093 4,716
ggg;gteo Fzrgég 133% 170% 8%

It is important for stakeholders to understand tlestesal important details are missing

f rom OHRSdalPYéasenforcement. For example, OFCCP released aaiwadone

half page report of its enforcement result§iscal Year2008" Similar to other OFCCP
enforcement reports, the FY 2007 report provided only a few key statistics to describe the
results obtained in this yeaiable 1.2 shows the 2008tatistical data OFCCP provided

in its enforcement announcememidasome important details that were not included in

their report.

"OFCCP Once Again Produces Record Financi al Remedi e
in FY 07,0 posted ohtp://twhwvelol.ddFeSabRcp/anéolrc @7 ipdDrece agdin, it
appears that this publication was removed late in 2009.

The Center for Corporate Equality 2
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Table 1.2: Inform ation i

n OF CCPRP®Enfércement Announcement

Statistical Data OFCCP
Provided in its FY 2008
Enforcement Announcement

Data OFCCP Did NOT Provide in its FY 2008Enforcement
Announcement

OFCCP obtained just und
$68,000,000in back pay anc
annualized salary and benefits
financial remedies.

How were the financial remediecalculated? How much of th
remedywas back pay and how much of the total number wag
annudized salary and benefits? What portion of timancial remedy
was actually distributed to workers covered under OF(
settlement<?

Just under 25,00@/orkers were
recompensed by OFCC
settlements.

What kinds of jobs did these workers hold, e.g, dowevel,
professional/management, or senior level positions? What King
industries did these covered individuals work in®/hat covered
groups were recompenseddid settlements focus amce, ethnicity,
gerder, disability, and/or veterastatus?

4,333 compliance evaluation
were completed

What was the duration of these compliance evaluations from the
of the audit to the settlement agreement, e.g., one year, two ye;
longer? What enforcement policies and procedures were usg
theseaudits? How were data analyzed? What statistical tests
used?Did OFCCP enforce its programs uniformly across its
regional of fices? Il n ot her w
Francisco be evaluated in a comparable way as their estabtistim]
Dallas, Chicago, Atlanta, Philadelphia or New York?

The vast majority offinancial
remedis were collected in case
of systemic discrimination.

What types of systemic discriminatory practices did OFCCP unc
during these compliance evaluatipne.g, hiring, termination,
promotion, compensation, etc.? What types of personnel practice
procedures were involved in discriminatory practices, and which
were the most common®hat technical violations were most likely
accompany allegati@of systemic discrimination?

8 Note that the portion of financial remedies actually distributed to covered workers is not included in
settlemerg. Although there is a natural time lag for obtaining this information, it would be useful to
understand how OFCCP enforcement relates to financial remedies actually received by employees and/or

applicants.
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These are all examples of important data that would benefit the poyplicelping
contractors make the necessary improvements and adjustments in their EEO and
affirmative action comliance programs. To further illustratence OFCCP released its
systemic compensation discrimination guidelines in 20&yould have been expected

that the agency would have released data on theoreafent of these new standards
Without detailed enforcement data, the public is unableutly finderstand how the
OFCCP carries out its mission artthe impact its operations have on various
constituencies. Even the U.S. Government Accountability Office (GAO), which
conducted a reviewn 2008 o f OFCCPO6s <compensation discri.
concludedthat there was insufficient recordkeeping at the agéfidydditionally, other
federal agencies, such as the Equal Employment Opportunity Commission (EEOC), are
much more transparent in reporting enforcement results. The EEOC has routinely

reportel detailed data on its own discrimination enforcement results for severalyears.

Some Temporal Context to Consideit is important to note that the change of
administration in WashingtorD.C. will have implications on OFCCP enforcement. In
fact, in Sptember of 20Q9Pdricia Shui was named the new politicalgppointed
Director of the OFCCP underhé Obama Administration. In addition, with the
elimination of the Employment Standards Administration (E$And the increase in
funding and staff it is ditipated that the agency will have more power and resources for
enforcement efforts. Ae enforcementesultsdescribed in this reporEl 2008 represent

the last full yeatthat OFCCP was directed by Charles James, the politically appointed

iFinal I nterpretive BSsatmmbDiserimidasion tider Executive @rded46ColiedeReq. 35124

(June 16, 2006). fVoluntary Guidelines for SelEvaluation of Comperation Practices for Compliance ity

Nondisci mi nati on Requirements of Executive Order 112746edWith Respe
Reg. 35114 (June 16, 2006

Y Feder al Agenci es S h o u HadmanBee it tEefarcingMAnti Dit ® ¢ r i Tnhi eniart | B a Laws, 0 Re |
Congressional Requesters, GAB-799, u.S. Government  Accountability  Office, August 2008,
http://www.gao.gov/new.items/d08799.pdf

YFqual Employment Opportunity Commission Charge Statistics, FY 1997 Through FY 2009,
http://www.eeoc.gov/eeoc/statistics/enforcement/index.cfm

2Secret ar y269 deolvede specifiauthorities and responsibilities of ESA to the Office of Federal Contract
Compliance Programs

The Center for Corporate Equality 4
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Director undethe Bush Administratiorfiscal Year2009 enforcement, which will likely
be presented in a similar repor tbentewete nfébal | ,
yearafter@ar | es James 06 amghefore PatricreeShui wae appoanied the

new drector.

Why is this importantA section new to thi&Y 2008 report is an analysis comparing
enforcement activity in 2007 to enforcement activity in 2008; last year CCE only had one
year of data to analyze. CCE intends to trend OFCCP enforcement chaagéisne in

this series of reports, and one potential predictor of that change is a new administration in
WashingtonD.C. In other words, if policies and procedures, enforcement initiatives, and
focus areas change with a new administration, eomthatchange may be identified by
comparing OFCCP enforcement across years and across administrations. Toward that
end, it is important to keep in mind that FY 2008 may be very similar to FY 2007, and
that both years represent enforcement under the same g@r&€alP leadership. It will

be interesting to see if FY 2009 enforcement looks any different than previous years,
simply because OFCCP did not have politically appointedelestip for most of FY

2009. FY 2010 willessentiallyrepresent the first year of #mcement under the new

administration.

Data and Methodology

CCE decided to take its own close look at the underlying data OFCCP used to develop its
enforcement report and to share the results with the public. This report is based on our
analyss of the underlying data contained in conciliation agreements and consent decrees
believed to have formd t he basi s f cenforcErfef @&BulSsThe-ddta 2 0 0 8
came from 7@onciliation agreements and three consent decrees that resulted in financia

remedes and were finalized in FY 200@e most recent year in which data were

“CCE sent a request to OFCCP&s national of fice and the Departn
Fiscal Year2008 conciliation agreements The OFCCP treated CCEO6s |l etter as a reque:
Act (FOl A) . OFCCPo&6s regional of fices submitted their FY 200¢

regional offices submitted consent decrees in addition bwikation agreements. CCE cressferenced OFCCP consent
decrees with the BNA Daily Labor Report® archives and other publicly available databases, and there were no additional
consent decreethat were publicly available. However, CCE has been unabielependently verify whether it has all of the
relevant consent decrees in FY 2008. This report included the analysis of three finalized consent decrees from FY 2008.

The Center for Corporate Equality 5



available for analysigzigure 1 displays a fivetep process flow of how we reviewed the
data in this report.

The types of data found in these settlements and analyzeded:

1. Types of employment processes and procedures, such as compensation, hiring,
promotion, terminationetc.that resulted isystemic discrimination settlements;

2. Types of industries;

3. The job levels and position titles of employees wmost often knefited in
settlements, and the specific details of those settlements, such as financial remedies;

4. Technical aspects involved in these settlement agreements; for example, how did
OFCCP determine whether there was systemic discriminatidhat technical

violations accompanied allegations of systemic discrimination?

The Center for Corporate Equality 6



Figure 1.1: The Settlement Review Process: A Step by Step Approach

Step 3: Step 5:

Develop Write up
data- and
base to present
capture results
info

Submit

request

for the
data

Step 1 OFCCPG6s six r egi on aodpiesmfftiieir EY2GO8 pr ovi de
settlanent dataine sponse t o . CEaghdOFECCP eegiana sffitkprovided
CCE with copies of conciliation agreements resolved within their region during this

timeframe. CCE specifically requested settlements that ended with allegations of

“Six OFCCP regional offices are responsible for enforcing equal employment oppornmiaffamative action laws and
regulations. These offices are: Northeast regional office (J&eey, New York, Puerto Rico, Virgin Islands, Connecticut,
Maine, Massachusetts, New Hampshire, Rhode Island, Vermont):ANédtic regional office (DelawareDistrict of
Columbia, Maryland, Pennsylvania, Virginia, West Virginia); Southeast regional office (Alabama, Florida, Georgia,
Kentucky, Mississippi, North Carolina, South Carolina, Tennessee); Midwest regional office (lllinois, Indiana, lowa, Kansas,
Michigan, Minnesota, Missouri, Nebraska, Ohio, Wisconsin), Southwest and Rocky Mountain regional office (Arkansas,
Colorado, Louisiana, Montana, New Mexico, North Dakota, Oklahoma, South Dakota, Texas, Utah, Wyoming); and Pacific
regional office (Alaska, Ariana, California, Guam, Hawaii, Idaho, Nevada, Oregon, Washington).
http://www.dol.gov/ofccp/contacts/ofnation2.htm
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systemic disrimination, and thus financial remedy collected on behalf of alleged victims
of discrimination. Each regional office redacted certain types of common information
from the conciliation agreements pursuant to the Freedom of Informatiori Act.

Step 2 CCE received settlements from each regional offiBecause pe conciliation

agreement wasettled andentto CCEin FY 2007 andhusanalyzel i n | ast year 6s
report it wasremoved from FY 2008 data. Additionally, fiveonsent decrees froRiscal

Years earlier thar2008 were sent, and these were also withheld from analyses under the
rationale that they did not represent enforcement that concluded in FY 2008

Step 3 CCE developed a settlement database and a settlement coding model to analyze
andbetter understand the content of the settlements under review. Staff members coded
particular regions according to an initial coding schéfrihe coding sheet was

organized into four general dimensions: (1) federal contractor information, (2) OFCCP
charateristics, (3) audit characteristics, and (4) technical characteristics. Within each

general dimension, a series of separate variables were Yoded.

1. Federal contractor information:

e Contractor name
e Contractor ID in the databa$e

e Contractor Location

31t is important to note that different OFCCP regions redacted diffenémniation from settlements. This has implications
for missing data, and obviously affected what analyses could be conducted with reasonable confidence.

! Coder agreement was assessed by initially coding a small set of settlements. After this initig) staff members
discussed the coding scheme, any issues they had, and how to come to consensus.

steps 4 and 5 of the process are presented in the proceeding sections.

8 Contractor identities were considered confidential and are not reported.

The Center for Corporate Equality 8



2. OFCCP characteristics:

e OFCCP District
e OFCCP Region

3. Audit characteristics:

e Contractor industry

e Type of alleged systemic discrimination (e.g., hiring, compensation, etc.)

e Specific employment practice under review (e.g., a test, application
screen, compeasion, etc.)

e Type of job(s) under review (EEO category)

¢ Whether the validity of the employment practice played a role in the audit

e Covered groupnembership (i.e., the alleged victims of discrimination)

e Comparison group membership (i.e., the favoredigy

4. Technical characteristics:

e Which adverse impact test was used?

e What was the level of analysis?

e What data aggregation methods were used?

e |f data were aggregated, how?

e What was the time period in question?

e What were the financial remedies?

e \Werethere any other remedies?

e What was the length to closure (i.e., time between start of the audit and
date of settlement)?

e What technical violations accompanied allegations of systemic

discrimination?

19 CCE staff researched the supplies and/or services performed by each corporation to determine the contractor industry.
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e What was the length of the settlement period?

e How were remedies calculated (elzack pay, interest, benefits, etc.)?

Step 4: Data Analyses A series ofanalyses were conducted to identify trends in

OFCCP audits thgbroduced settlements in FY 2Q08ost of these analyses examined
the number (andgycentage) of settlements across different types of industries, jobs, audit
characteristics, technical characteristics, @dditionally, analyses were conducted to
examine enforcement across (1) OFCCP region, an@Y (2007 and FY 2008.
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SECTION 2: SIMPLE DESCRIPTIVE STA TISTICS

OFCCP Settlements by Contractor Industfy) One initial question of interest concerns
what industries were represented most often in OFCCP settlerBassesd on FY 2008
settlements, contractors in the food service industry werst ifikely to be involved in
OFCCP settlements. Specifically, food service industry contractors repre2gteolf
all settlements. Contractors from the manufacturing industry were fourid%n of
settlements. Tésewere the onlytwo federal contractor ingstries that were found in
more than 1% of settlements. Contractors from the healthcasmking, and shipping

industriesrepresented 7%, 7%, and 8% respectively obtidements!

Figure 2.1: Number of OFCCP Settlements byFederal Contractor Indu stry
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% For most figures in this report, numbers on the Y axis represent the number of settlements. Results in the text are discussed
in percemages to simplify interpretation.

ZThe 60ther Industryd category included the following industr.i
charity (1), book wholesaler (1), communications (2), construction (2), correctional fét)litgducation (1), electronics (1),
energy (1), facility services (1), furniture (2) gardening (1), hospitality (3), packaging (1), and security (1).
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OFCCP Settlements by Type of Systemic Discriminatidfigure2.2 shows the types of

alleged systemic discriminatidound in FY 2008settlementsOver 984 of settlements
included an allegation ohiring discrimination The remaining settlementiscluded
alleged discrimiation in employee placeméhinto higher and lower paying jobs (6%)
and promotion (1%). Note that zemetlements alleged systemic discrimination in
compensatiorpractices.Thus, three years after OB released revised compensation
standards, ncsettlements focused on this issue. Additionally, no settlements alleged
systemic discriminatioin termination practicesrhis is a noteworthy finding given that
federal contractors are required to includerieation data in affirmative action plans

whenaudited.

Figure 2.2 Number of OFCCP Settlements ly Allegations of Discriminatory
Policies and Procedures

m Promotions
m Hiring
Placement

Zl'n this context a 6placementd refers to ainto.eThuslinstgachent deci si o
comparing two groups (e.g., male and female) on a hired/not hired employment decision, placement cases compare two groups
on whether applicants were hired into a more attractive job/hired into a less attractive job.
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OFCCP_Settlements byCovered Goups. Several settlements included/stemic

discrimination against botlemalesand minorities. For this reasahata donot add up to
the total number of frequencies d00% in Figure 2.3* Femaleswere the most
frequenly coveredgroup in settlements, and were includedjust over 5046 of the

settlementsOne or more racial/ethnic minority groups weareovered groupn about

63%0f t he sett li &meandtBgck applitaotsverdeachdcovered group
in about 2% of settlementsHispanics (80) and Asians (%) werecowered groups in a
smaller percentage of settlementite thatmembers of @ Nn-Hispanidgroup, which

appeared to include Whites, wereavered group in 5% aettlements.

Figure 2.3 Number of OFCCP Settlements byCovered Goups
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O0TotirotitypMs oft en an Oease of usebd aggregati ol
(Black, Asian, Hispanic, Native Hawaiimher Pacific IslanderNative American and
Two or More Races) are combined into one category. Analyses thenllyypmapare
theel ection r at eMi noofr i Whiietseds) (tdoNoonTot al Mi nor i
nothing in Title VIl of the Civil Rights Act of 1964, as amended,tle Uniform
Guidelines on Employee Selection Pedares (UGESR)s amended, that irdites that

BThis bBeutatpgoriesd issue is generall yigmebandpercent a
tables found in thiseport.

The Center for Corporate Equality 13



ATot al Mi nor i toyeted graupl a n i &actiunatler esitnionrgi ttyldat

continues to make up a meaningful percentage of covered groups in OFCCP settlements.
It was also interesting to note that in onétlsment veterans werelleged victims of
systemic discriminatiomased upon the fact that the contractor did not hire any covered
veterans during an affirmative action plan ye@me settlement also collected remedies

for both males and femaleg@s separate covered groups3 alleg@d victims of

discrimination.

OFCCP_Settlementdy Type of Jobs Investigated: As expectedthe majority of

OFCCP settlementavolved lower level jobs. For exampléabore jobs werea focusin
about 486 of settlementsoperative jobs were included in abt 224 of settlementsand
serviceworkers were included in about %bof settlementsClerical positions were the
focus in about 1% of settlementsnd pofessional jobgthreeengineering jobs andne
nursing position)made up %. No other type of job @@esented more than¥® of

settlements.

Figure 2.4 Number of OFCCP Settlementsby Type of Jobs Investigated
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Covered Group Representatioly EEO Cateqory in Settlements thatAlleged

Discrimination in_Hiring. Table 2.1 shows the protected grogpalleged to be

discriminated aginst by EEO category for the &gttlementshat focused onhiring

practicesin FY 2008 Note thatvery few settlements involvingprofessional(0%),

clerical (14%), craft (50%)pr service jobs (30%dlleged discrimination against females.

Instead, settlements focusing on these types of jobs tended to identify racial/ethnic groups

as alleged victims of discriminatio.he vast majority o$ettlements focusing arender

groups as alleged victims of dignination were for laborer (20 or 61%) and operative
(11 or 79%) jobs.

Table 2.1: Covered Group Representationby EEO Category for Settlements that
Alleged Discrimination in Hiring

Type of job # #Gender| Total# Comment
RacéEthnicity | Cases Cases
Cases

Professional 4 (100%) 0 (0%) 4 One case allegedlative Hawaiians/@her
Pacific $landers as victims Three
engineering jobs andne nursing job was
included in this group

Clerical 6 (86%) 1(14%) 7

Crafts 1 (50%) 1 (50%) 2

Operatives 5 (36%) 11 (79%) 14

Laborers 16 (48%) 20(61%) 33 One case allegeddiscrimination agains
Male and Female four cases alleged
discrimination against dh-Hispanics

Service 7 (70%) 3 (30%) 10

Workers

The Center for Corporate Equality
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These results are particularly interesting because the OFC@Ratsrapproximately 40

to 50 Corporate Management Compliance Evaluations (CMCE) pef‘yétie CMCE
review-commonly known as a glass ceiling reviewvintended to focus on the
promotions, compensation and placement of both minoritiesfemdlesin the upper
ranks of the organizatiorOn the basis 02008 FY settlements, there did not appear to be
any findings of systemic discriminationt the upper ranks of federal contractor
organizations. One exception was a settlement out of the Midwest alleging

discrimination against Black applicants for management trainee positions.

OFCCP_Settlements bystatistical Methods used to s8essAdverse Impact As

expected,tere was an overwhelming trend toward the use of statisticalicagme tests

in digparity andyses, regardless of whether a specific selection procedure was identified

as the discriminatory mechanism or whether an unstructuried Iprocess was the focus

via a @pattern omracticéscenario. Specifically, statistical sigficance testsvereusedas

standalone satistical evidence of disparities about 936 of settlementsThese results

are consistent with the common impression within the federal contractor community that

the 6Two Standard Devi at i oraétstatisti®erket4/8i s t he r
rule, which is the adverse impact detection method described in the Uniform Guidelines,

was used as staradone statistical evidence of discrimination in two settlements.

2 "A CMCE is designed to ensure that qualified minorities, women, persons with disabilities and protected veterans do not
encounteartificial barriers to future advancement into riétvel and senior corporate management. The CMCE focuses on

the contractor's obligation to make good faith efforts to ensure equal employment opportunity extends to all levels of the
workforce, including tb developmental and selection processes for corporate management positions. In addition, the CMCE
will determine whether there is any unlawful discrimination in the selection process féevaldand senior corporate
management positionsattp://www.dol.gov/ofccp/regs/compliance/fags/cmcefags.htm

Z0One settlement included the Fi s lnghe éaseomallsampldsazs(e.g fasampl@a s mal | s
of less han 30 total persons) and/or a small number of group members or selections (e.g., less than 5), the OFCCP may use
Fisheros Exact Test (FET) to assess adverse i mpact. I n some ca

make a substantialference in determining whether a disparity is statistically significant.
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Figure 2.5. Number of OFCCP Settlements by Adverse Impct Tests Used

m Statistical

Significance
m 4/5th Rule

Inexorable O

Note thatan inexorable zerappeared to be used in one settlemesiere thedstatistical
evidencéwas the fact that zero veteran applicants were hitdeCCP concluded that
there was evidence of systendescrimination by the mere fact that no veterans were
hired during an affirmative action plan yednterestingly this type of analysis is not
required byfederal regulationsln two cases the settlement did not have enough

information to make a deternation about whastatistical test was used.

OFCCP_Settlements by Level of Adverse Impact Analysd3epending on context,

adverse impacts analyses may be conduatedhrious levels, includingy requisition,
job title, job group, job family addri si imar | y situated eminl oyee gr

FY 2008 OFCCP conducted theajority of analyses by job title (about @bpercent)
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andthen by job groug{about 486).2° Note that in one settlemer®FCCP appeared to
conduct the adverse impact analysis atddgartment level independent of job

Figure 2.6. Number of OFCCP Settlements by Level of Adverse Impact Analyses
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Data Aggregationand Aggregation Methodsn OFCCP SettlementdRecall that the

level of analysis matters becairesults may differ byhe manner in which data is
aggregated or disaggregated many situationsaggregating data to larger samples
increases the statistical power of a test, which increases the likelihood of finding
statistcally significant resultsWith statistical significance testing, smaller differences in
selection rates are more likely to be significant in larger sampliesther situations,

evidence of disparities, and thus potential discrimination, may be masked by artificial

% aAn affirmative action job group is an aggregation of job titles that are similar in content, wage and opportunity. Small

federal contractors will construct the affirmative astiplan by EEO category, while larger contractors will develop

affirmative action plans by these job groups. However, note that all jobs within a job group are not necessarily similarly

situated and may not have the same basic qualifications and/orsealectic r i t er i a . This |l ack of similar
impact analyses. In addition, the OFCCP scheduling letter allows the contractor to submit personnel activity data by

affirmative action job group or job title.
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aggregation.n both of these exampleaggregation can produce an analysis that does not
mirror the reality of employment practic&sFigure 2.7 shows a clear trend toward data
aggegation in OFCCP enforcement. In faOf-CCP aggregated data acreesne strata
(i.e., ime, job, covered grouplocation, etc.) in about %0 of settlements.

Figure 2.7 Number of OFCCP Settlements byData Aggregation Methods

m Yes
m No

Figure 2.8 shows aggregation by different strabia.FY 2008, éta were agggated by

time period in about 44% of settlements, by multiple jobs in about 40% of settlements, by

covered groupn about 30%0 f settl ement s, and hbnyabodte st abl i :
3% of settlements. Although aggregation by location was found infntiguén

settlements, this may be a critical trend to consider in the future. In the vast majority of

cases OFCCP onducts an audit of one establishmewhich is intuitive given that

federal contractors are required by regulations to create affirmative gdans for each
establishmentHowever, in some cases OFCE@Rpandedthe review to a regional or

even national level if evidence suggatthat a policy or practice is used at a larger scale

2" For example, hiring practices may bery different across two years depending upon economic conditions, the

demand for jobs, the makeup of an applicant pool, etc. In one year a company may have only a handful of applicants,

little diversity in the applicant pool, and/or make only a few hivdsle in another year a company may have a huge

number of applicants, have a diverse applicant pool, and make many hires. Likewise, two different employment

practices could be used across years. If these two years are combined important differerscgseaasr@nd modeling

the reality of hiring) could be lost in simpler adverse impact analyses. Further, inaccurate aggregation of employment

data may produce erroneous findings of statistically significant results, or erroneous findings of no significant

d fferences. This phenomenon is often referred to in the s
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and may bealiscriminatory. Consequentlgpplicant pools andample sizes may expand
exponentially. In this contexsuchstatistical significance tesésthe Z test may be trivial
when sample sizes are very largeg(, in the tens of thousands), becaaisg departure

from identical selection rates will be staitsily significant.

Figure 2.8 Number of OFCCP Settlements by Aggregation Methods
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Time Period InvestigatedLength to Audit Closure, and Length of Areementin

Settlements Table2.2 shows descriptive staticsfor time period investigatedehgth to

audit closure, and length ofctual conciliationagreement. These are quantitative
variables (as opposed to frequencies and percentages) and thus amelastandard
deviations carbe computed. Thaveragetime period that was analyzed in disparity
analyses was about 17 monthsiile themedianwas12 months (which is consistent with

the notion of an annual affirmative action plan). The minimum time period analyzed was
six months (becausthat was the only timerdme in which data was collected by the

federal contractor), while the maximum was 36 months.
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Another settlement outcome of interest is the avetege to audit closure, which was
measured ashé time period between tltate of the scheduling lettenc the date the
settlement was signed. The average length to closure was about 32 riwthsdian
was29 months andhe standard deviatiowasl 6 mont hs. Thu $tookt he o6ty
about2.7 years to close. However, there was substantial variabilititis outcome. For

example, the minimum length to conciliation was three months, while the maximum was

87 months (or just under eight years). As the next section shows, this is an important
consideration for financial remedy calcutats. The last colum in Table2.2 captures

how long theconciliation ageement withthe OFCCP was active The averageand

typical length of agreement was about 20 months, with some as st msnths and

others as long as 48 months.

Table 2.2 Descriptive Statistics for OFCCP Settlements by Time Period
Investigated, Length to Audit Closure, and Length of Conciliation Agreement

Applicant flow time Length to audit Length of
period (months) closure (months) conciliation
agreement
(months)
Mean 16.90 31.75 20.39
Median 12 29 19.50
Standard Deviation 6.85 15.64 7.63
Minimum 6 3 5.50
Maximum 36 87 48
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OFCCP Settlements by Financial Remedy CalculationFigure 2.9 summarizes how

financial remedies were computed Y 2008 settlemers Based on the information
providedin the settlement©FCCP included back pay and interest in the vast majority of
financial remedy calculation8ack pay alone was used as the financial remedy in about
10% of settlements. Bacgay plus interest was the most fregigmnised calculation, ral

was found in about 49 of settlementsBenefits were added to back pay and interest in
about 3386 of settlements. In another 86 of the settlementspther financial remedy
strategies were uséd.g., lump sum, seniority buyout, money set aside for trgjretc.).

Figure 2.9 Number of OFCCP Settlements by Financial Remedy Calculation

40

35

30

25

20

15

10 7

Back pay Back pay Back pay Lump Other
+ interest+ Benefits Sum
+ Interest

The Center for Corporate Equality 22



Technical ViolationsAccompanying Allegations of Systemicidgrimination: In many

cases there were both systemic and technical viomtio a settlementNote that

settlements that resulted from technical violations alone did not involve financial
remedi es and wer e resol ved with the contr @
requirement in the futur&hese were not included in the cutra@malysis, although it is

important to keep in mind that past technical violations ipaya component used in
OFCCPOs Feder al C gstem (FERS) and thuS emlaye inctease the S
likelihood of afuture OFCCPaudit

CCE was interested in identihg what technical violations accompanied allegations of
systemic discriminationFigure 2.10 presents this informatioMore than 7@6 of
settlements also included a technical violation related to some form of Hlesepthg
(e.g., failed to maintain pevanel records, failed to collect race and gender of applicants,
etc.). About onghird of settlements included a technical violation related to not
conducting required adverse impact analyses (either for the bottom line applicant process
or for particularsteps in the process). About 1386 settlements included technical
violations for (1) not havingnapplicant tracking system, (2) not posting jobs with state
employmentoffices and (3) not having action oriented progrdimes. good faith efforts)

to meetaffirmative action goals. A smaller number of settlements included violations for
inadequate veteran/disabled outreackh)(@nd not validating employment tests that had

adverse impact againstavered group (3%
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Figure 2.10 Number of Technical Violations accompanyingAllegations of Systemic
Discrimination
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SECTION 3: ANALYSES BY OFCCP REGION

OFCCP_Settlements bYOFCCP Region One questionis whether there areng
meaningful regional differences in OFCCP enfcement strategies As an initial
consideration toward that question, it is usefuetaluatethe number of settlements by
OFCCP region. Figur8.1 shows the number of settlements by OFCCP regias.the
Figure shows,hte Midwest region producdfie mostsettlements in FY 200@ 7% of all
settlements), followed lasely by the Pacific region (26 of all settlements). The
Southeastproduced about 24 of settlements in FY 2008The Southwest (1%),
Northeast (1%) and MidAtlantic (7%0) regions produced thiewest settlements in FY
2007?% The following section presents some interestemforcementdifferences by
OFCCP region.

Figure 3.1: OFCCP Settlements byOFCCP Region

281t is important to note that these data by region may be explained by a humber of factors. While it would
be useful to consider the number of settlemdntregion in the context ¢1) the total number of federal
conhtractorsn each region, (2) type of industries in each regimlor (3) the number of audits conducted

in a region, these dateerenot madeavailableto CCE
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